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LAW FOR CAPE EXAMINATIONS deals with the substance of the various areas of law covered
by the CAPE Law Syllabus. These areas of law are the foundation of Commonwealth Caribbean
Law. I hope that students who engage with this text will have a firm grasp of these substantive
areas of law. Mastering these areas of the law at this stage, is invaluable for future studies. You
will find that a great deal of what is covered at the CAPE level will reinforce and supplement your
studies should you pursue a Bachelor of Laws in the very near future. This book aims to fortify
you for future studies and beyond.
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roberth@cwjamaica.com)ContentsForewordPrefaceAcknowledgementsUNIT IModule 1:
Caribbean Legal SystemsModule 2: Principles of Public LawModule 3: Criminal LawUNIT
IIModule 1: Law of TortModule 2: Contract LawModule 3: Real
PropertyReferencesForewordStudents pursuing Law in the Caribbean Advanced Proficiency
Examination (CAPE®) have entered a new world of learning in their secondary school studies.
In this new world, each student will quickly need to acquire a language concerning concepts in
both private and public law, as she or he tackles the core requirements of the CAPE® Syllabus.
Each student is also called upon to acquire rapid familiarity with the common law methods that
go along with the new language being acquired. And each student is called upon to consider the
ways in which Caribbean law fits into the wider common law scheme that has historically framed
the jurisprudence applied by our judges. Added to this, the competent CAPE® student is also
expected to acquire, and readily demonstrate, knowledge of constitutional and statutory rules
that may trump, complement or reinforce common law rules.Generally, then, the CAPE® Law
student has taken up a tall order. But the challenge of conquering CAPE® Law is not
insurmountable, and indeed, it is, for many, an enjoyable challenge. The law provides rules and
principles about the way we live our lives today, and so, by studying CAPE® Law, the student is
properly exposed to the ways in which Caribbean communities have sought to structure their
affairs in the quest for economic progress, political stability and social advancement. When the
law is placed in this wider context, even some of its more arcane rules may be properly
understood, or alternatively, may be subjected to informed criticism.Against this background,
Alaina Reid has deftly taken up the task of helping students to conquer the CAPE® Law
challenge. Ms Reid, a First Class Honours law graduate from the University of the West Indies,
Mona, has provided model answers to CAPE® Law Examinations from recent years. Her essays
on the wide range of issues emerging from the CAPE® Syllabus are written with precision,
attention to detail and clarity. She demonstrates an outstanding grasp of the core requirements



of the typical CAPE® Examination, and brings to her assignment a strong understanding of the
concerns of students who have recently undertaken studies in the law. Above all, Ms Reid’s
approach is methodical: she consistently analyses concepts, sets out the most relevant cases
and applies the relevant concepts to fact situations, where appropriate.Ms Reid’s valuable guide
to students is neither a textbook nor a casebook. Textbooks and casebooks provide, in some
instances, maps for students on how to reach the destination of examination success through a
fairly dense forest of legal concepts. Ms Reid, who has travelled through the forest herself, now
offers a steady hand and a beacon to assist the student on the pathway to success.Professor
Stephen VascianniePrefaceThis book is in acknowledgement of the difficulties that students
face in transitioning from the preparation undertaken for the Caribbean Secondary Education
Certificate to the more challenging Caribbean Advanced Proficiency Exam, which is essentially
the pathway to university. It is not intended to supplement preparation for the exam, but, is meant
as a guide only; there is no substitute for personally engaging with cases and other relevant
text.The book consists of both Units I and II, with their corresponding modules. The author
wishes to underscore that students are not bound to slavishly adhere to the forms that the
responses take, as each question may be approached from a different perspective. What is
important is that the law is correct and your responses are structured in a logical manner. It is my
hope that this book will ease the anxiety that surrounds preparation for the exam. May this
school year not only be a successful one for you, but also a fruitful one for your personal
development and mental preparation for life outside of the walls of your high
schools.AcknowledgementsI must thank the Lord for giving me the strength to complete this
book.I extend my sincerest appreciation to Professor Stephen Vasciannie for allowing me the
opportunity to author this book and the Job-like patience that he exercised. I thank Ms Arlene
Supersad at the Faculty of Law, University of the West Indies, Mona for making my time there
comfortable and for her patient assistance with the printing facilities. I also thank the library staff
at the University of Technology for being so warm and accommodating towards me.GuidanceAll
questions should be answered using relevant case law and/or other relevant sources of law.
Please note that the examination questions will be in the regular format. This book consists of
only brief introductions of various topics followed by a discussion of the topics.The IRAC method
is recommended for answering problem questions. IRAC is an acronym for Issue, Rule,
Application, Conclusion. Problem questions may be approached in the following manner:Issue:
Brief statement of all issues identified;Rule/Law: Statement of the law that applies to each
issue;Application: Apply each rule to each issue; andConclusion: State your position on each
issue having regard to the law.Unit I.Module 1: Caribbean Legal SystemsModule 2: Principles of
Public LawModule 3: Criminal LawMODULE 1Caribbean Legal SystemsJudicial
PrecedentJudicial precedent, a source of law for the Commonwealth Caribbean, and a
prominent feature of the common law, has often been a point of contention for lawyers, judges
and legislators. Judicial precedent is often termed ‘judge-made law’ even though it is well
established that judges do not make the law – they simply interpret the law. The enactment of



laws is the remit of the Legislature – the law-making arm of the government.The common law
and the doctrine of judicial precedent are grounded upon the Latin maxim stare decisis et non
quieta movere (let the decision stand). It is often simply referred to as stare decisis. There are
two types of precedents: binding precedents, which lower courts are obligated to follow; and
persuasive precedents, which may only provide guidance to another court in another
jurisdiction.The Commonwealth Caribbean inherited or adopted its court system from its
colonizer, Britain. The British model is referred to as the Westminster-Whitehall model. This
model consists of a three-tiered court system – a court of first instance, a court of appeal and a
final appellate court. The legal system characteristic of the Commonwealth Caribbean retains a
similar structure. The structure of the court system in the Commonwealth Caribbean is a
hierarchical one, with the Privy Council at the apex for those countries that have not abolished
appeals to the Privy Council. This court is the final appellate court for these countries; it binds
itself and lower courts. For those that have removed all or most of the vestiges of colonialism, the
Caribbean Court of Justice (CCJ) is the final appellate court.The doctrine of judicial precedent is
facilitated by the principle of ratio decedendi – the rule of law on which a decision is based. This
is the most crucial element of a decision and binds courts of similar jurisdiction and lower courts.
Additionally, obiter dictum are persuasive statements and may aid other courts in their decisions,
though such statements are not binding. The ratio decedendi and obiter statements promote
lucidity in the development of the law.In Barbados, the Resident Magistrate’s (RM) Court is
inclusive of stipendiary and circuit magistrates. The RM Court is a court of summary jurisdiction,
that is, a court in which one does not have the right to trial by jury; trials are therefore disposed of
much more quickly than those which take place in superior courts. This court also includes a
petty sessions court, which has at its helm a Justice of the Peace (JP) who is a layperson. The
JP has the authority to issue warrants of arrest, summonses and to grant bail. The RM Court is
tasked with preliminary investigations into indictable offences – offences which require trial by
jury.The function of this inferior court is not to be taken lightly; its utility was underscored in the
Court of Appeal case of Commissiong v AG, C.o.P. et al. 1998. The Court opined that the
purpose of a magistrate or JP issuing a warrant is to “interpose protection of a judicial decision
between the citizen and the power of the state”.The Supreme Court is the court directly above
the RM Court; it is divided into two courts – the High Court and the Court of Appeal, which are
superior courts. Unlike inferior courts, these courts are established by the Constitution of
Barbados in section 80 (1) and supplemented by the Supreme Court of Judicature Act. The High
Court is a court of first instance, while the Court of Appeal performs an appellate function. It is
however not uncommon for appeals from the RM court to proceed to a part of the High Court
called the Divisional Court. The High Court is not constrained by the money value of cases and
types of offences it may try. There is no limit as to the number of damages it may award, unlike
the RM Court.Certainty and precision may be seen as advantages of the doctrine of judicial
precedent. Adhering to precedent and deciding like cases in a like manner allow judges,
counsel, litigants and prospective litigants to be aware of the likely outcome of particular cases.



Therefore, precedent assists citizens in the ordering of their daily lives; they are cognisant of the
consequences of their actions and will order their lives accordingly. Certainty promotes precision
as precedent is used as a guide in the disposition of cases. A ruling may be challenged if a
judge deviates substantially from a previously decided case with a similar fact pattern. In typical
circumstances, like cases are decided alike.The disadvantages of judicial precedent include
precedents that are difficult to locate because of the large volume. Making distinctions between
earlier rulings and current cases may result in unsound judgements because of the technicality
involved in distinguishing cases, especially those with very similar facts. At times, the
development of the law is hampered by precedent, as some judges may feel compelled to abide
by precedent even when the opportunity arises for new pronouncements on an area of the law.
The doctrine of judicial precedent is a useful tool in the disposal of cases. However, judges
should be cautioned against applying precedent slavishly; there must be leeway for the
progressive development of the common law.In the examinations, you may be asked to discuss
matters concerning Equity. A typical response may include the following:Equity was developed
to correct the deficiencies of the common law. The term common law refers to the legal practices
and procedures that developed out of the English legal system. It also refers to case law and the
body of law that is separate from equity. Prior to the development of equity, the common law was
unduly harsh and inflexible. The common law was operated through a writ system. Writs were
the medium through which claims were brought to the King; no action could be brought to the
King without a writ. Writs included ‘writs of action’, which dealt exclusively with land disputes,
and ‘writs of trespass’, through which personal injury claims or injury to property could be
brought. In order to obtain redress, litigants were mandated to fit their claims into these two writs;
if their claims fell outside the remit of these writs, they were left without a remedy. The only
remedy available to litigants was damages. This remedy was inadequate in circumstances in
which litigants were desirous of persons specifically performing their obligations under a
contract, or where an aggrieved party wished for land to be returned or for someone to be
evicted. The dynamism of society also rendered the common law and its lack of efficient
remedies grossly inadequate.In the common law tradition, one may obtain a remedy only where
a legal right exists. Equitable principles may be applicable even where there is ‘no strict legal
right’; an equitable remedy may still be granted even if all formalities have not been complied
with. In such a case, equity will give effect to the intention of the parties to execute the formalities
of their agreement. In Walsh v Lonsdale (1882) Ch D, there was an agreement for the lease of a
mill; the agreement was to run for seven years. The practice was that all leases over three years
were to be executed by deed. The lease was not executed by deed and Mr Walsh took
possession and began operating the mill. He fell into arrears. Mr Lonsdale levied distress on the
belongings of Mr Walsh. The Court of Appeal found that Mr Lonsdale had taken lawful action
against Mr Walsh, as the agreement for a lease was as good as a lease itself. The decision in
this case revolved around the equitable maxim “equity looks on as done that which ought to be
done.” Therefore, Mr Lonsdale was able to enforce the rights he would have obtained under a



lease regardless of the fact that the lease was not formally executed.Equity has had a profound
impact on contract law. This impact may be seen in Errington v Errington [1952] All ER. In this
case, a father, prior to his death, had agreed to pay one-third of the purchase price of a home he
bought. He then agreed to transfer the house to his son if he completed the payments on the
house. The son was married. The father died but left the house to his widow; his son wanted
nothing to do with the house. Despite this turn of events, the daughter-in-law had an equitable
right to the property. Prior to the development of equitable principles, she would have not been
able to have a share in the house as she was not a party to the contract.Equity has developed
many remedies to address the issue of claimants not receiving satisfactory relief. Such remedies
include specific performance and injunctions. Specific performance was introduced by the
courts of equity in order to provide relief in instances of breach of contract, as sometimes
damages alone will not be adequate. In Elias v George Sahely & Co. (Barbados) Ltd [1982]
WLR, the appellant and respondent had entered into an oral agreement for the sale of land. The
respondent refused to complete the sale on the ground that a formal contract had not been
drafted. However, the Privy Council, reversing the Court of Appeal, ordered that the respondent
complete the transaction as the deposit and the receipt confirming the deposit were evidence
sufficient to prove the existence of a valid, enforceable contract.An injunction is another remedy
invented by equity. An injunction may mandate someone to perform a specific task (mandatory
injunction) or to cease carrying out an action (prohibitory injunction). An example of the
application of an injunction is the case of Bellew Ltd v Cement Company [1948], in which the
cement company was ordered to halt operations for three months as a result of the nuisance
caused to surrounding communities.The common law, as stated above was rigid, leading equity
to develop with much flexibility. Equitable remedies are discretionary, therefore, judges have
leeway to tailor remedies to specific situations; Miller v Jackson [1975] is an example of this
flexibility. The plaintiffs had built their houses close to a cricket ground and complained of
nuisance as cricket balls landed on their houses and in their gardens. The plaintiffs sought an
injunction against the cricket club. The Court of Appeal held that the plaintiff was entitled to
damages as compensation for the discomfort but not an injunction prohibiting the club playing
cricket on the cricket ground, as the cricket club served an important function to the surrounding
communities. Equitable remedies will not be granted if it would be unconscionable to do so,
curing one of the defects of the common law as stated above. At common law, a remedy may be
granted even though one party may be significantly disadvantaged.Equity may also be
discussed as follows:After the Norman Conquest (1066), the King was inundated with
complaints about the narrow range of remedies available at common law. He directed these
complaints to the Chancellor who became known as the ‘King’s Conscience’. He decided
disputes on moral precepts. The Judicature Act of 1873 merged the common law courts with the
Court of Chancery. This merger allows litigants to obtain both common law and equitable
remedies in one court, allowing both sources of law to coexist harmoniously. The case of Dudley
v Dudley (1705) Prec Ch 241, explains well the purpose of equity and its role in relation to the



common law: “Equity . . . is a universal truth; it does also assist the law where it is defective and
weak . . . . Equity therefore does not destroy the law, nor create it, but assists it.” Equity has
developed various maxims (principles). Some of these maxims will be discussed in turn
below.One of the most prominent maxims is “He who seeks equity must come with clean hands.”
This means that a litigant seeking a remedy must not be guilty of wrongdoing having regard to
the alleged wrong he has suffered. The locus classicus (pre-eminent decision) is the decision of
Hubbard v Vosper [1972] 2 QB. The plaintiff in this case sought injunctive relief against a breach
of copyright in a book critical of the cult of Scientology; the plaintiff, however, was found to be
protecting the secrets of the cult by nefarious means. He was therefore not entitled to the
equitable remedy of an injunction. Common law remedies are remedies as of right and so even if
it would be unjust to grant a claimant a remedy at common law, the remedy may still be granted.
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